Comments of Constellation Energy Commodities Group, Inc.
Concerning Recent Procurement Events Held On Behalf of
Commonwealth Edison Company and the

Ameren lllinois Utilities (Ameren-CILCO, Ameren-CIPS, and Ameren-I1P)

Section 16-111.5 of the Illinois Public Utilities Act (the “Act”) includes various
provisions relating to the procurement of electric power and energy for Commonwealth
Edison Company (“ComEd”), as well as Central Illinois Light Company (d/b/a
AmerenCILCO), Central Illinois Public Service Company (d/b/a AmerenCIPS), and
Illinois Power Company (d/b/a AmerenlIP) (collectively, the “Ameren Illinois Utilities”).
Among those provisions are requirements for ComEd and the Ameren Illinois Utilities to
file procurement plans for electric power and energy acquisition for those customers that
are eligible to take fixed-price electric service from ComEd and the Ameren Illinois
Utilities for the supply period of June 1, 2008 — May 31, 2009 (“Initial Procurement
Plans”). Consistent with the Act, ComEd and the Ameren Illinois Utilities filed Initial
Procurement Plans with the Illinois Commerce Commission (the “ICC” or
“Commission”). Those Initial Procurement Plans were open to comment and debate by
interested parties before the Commission. In the Commission proceedings, certain
aspects of the Initial Procurement Plans, such as the development of standard contract
forms, were subject to input from Commission Staff and other interested parties. At the
conclusion of those proceedings, the Commission entered Orders approving the Initial
Procurement Plans (ICC Docket Nos. 07-0527, 07-0528, and 07-0531).

Pursuant to those Orders, ComEd and the Ameren Illinois Utilities engaged third-
party procurement administrators to conduct their respective Initial Procurement Plans
pursuant to sealed-bid requests for proposals (“RFPs”) for energy, capacity (Ameren

only), and Renewable Energy Certificates (“RECs”). The Results of the five (5) RFPs



were approved by the Commission after being supervised by a Commission-hired
procurement monitor, Boston Pacific Company, Inc.

In addition to review and approval of the Initial Procurement Plans, Section 16-
111.5(o) of the Act states:

On or before June 1 of each year, the Commission shall hold an informal hearing

for the purpose of receiving comments on the prior year's procurement process
and any recommendations for change.

In fulfillment of this requirement, the Commission provided public notice dated April 10,
2008, of its intent to hear all interested parties” comments relating to the above-described

procurement process and its five procurement events.

Background
Constellation Energy Commodities Group, Inc. (“CCG”) is a power marketer

authorized by the Federal Energy Regulatory Commission to sell energy and capacity and
certain ancillary services at market-based rates. CCG focuses on serving the needs of
distribution utilities, co-ops and municipalities that competitively source their load
requirements. CCG also sells natural gas and other commodities at wholesale, both in the
United States and abroad, and holds interests in exploration and production companies.
CCG does not own any physical assets for the generation, transmission, or distribution of
electric power and has no retail electric customers or service territories. However, CCG
bids energy, capacity and ancillary services on behalf of generation-owning affiliates into
the markets administrated by PJM Interconnection, L.L.C. and the Midwest Independent

Transmission System Operator, Inc.



Summary of Recommendations

CCG was an active participant in the Commission proceedings that resulted in the
adoption of the Initial Procurement Plans as well as all of the related activities conducted
by the Procurement Administrators leading up to each of the five procurement events
currently under review. CCG submitted bids in each of the five procurement events, and
was one of the winning bidders in four of those events. Based on its experiences in the
recent procurement events, as well as its expertise over the years in other procurement
events in Illinois and other jurisdictions, CCG proposes the following three (3)
overarching recommendations for improvements to the future procurement processes to
be overseen by the Illinois Power Agency (“IPA”):

1. Reduce regulatory uncertainty by shortening the window of time between
submission of bids and execution of contracts with winning suppliers, and
providing clear standards for review of procurement results by the ICC;

2. To the extent possible, achieve standardization for all procurement events; and
3. Include full requirements contracts in procurement plans.

Reduce Requlatory Uncertainty

The time period between the submission of bids and the execution of contracts
with winning suppliers should be shortened, to the extent possible, and clear standards

should established for the acceptance or rejection of bids.

Shorten the Period of Time Between Bids and Contract Execution

Under the Act, the procurement administrator must provide a confidential report
to the ICC within two (2) business days after opening of sealed bids, the ICC shall accept
or reject the recommendations of the procurement administrator within two (2) business
days after receipt of the confidential reports, and the utility shall enter into binding

contractual arrangements with the winning suppliers within three (3) business days after



the ICC decision. 220 ILCS 5/16-111.5(f), (g). Thus, there may be a total of seven (7)
business days between the date on which bids are submitted and the date on which the
contracts are executed by the winning suppliers. However, this timeline could potentially
stretch to twelve (12) calendar days, given weekends and holidays.

The longer that bids must remain open, and be subject to the possibility that bids
will be renegotiated or rejected during a review process that does not define the criteria
for such renegotiation or rejection, the greater the likelihood that consumers will
ultimately be economically harmed. While bids are held open during the review process,
bidders retain the risk that market prices will change suddenly or unexpectedly. This risk
is particularly important in procurement events involving Block Energy Products, given
the volatility in today’s market. Potential suppliers have to incorporate such risks in their
bids to account for this time lag. These risks will necessarily translate into bid prices.

Decreasing the length of time between submission of the bid and ultimate contract
execution decreases the risk that suppliers bear, which would likely lead to lower overall
bid prices. Such a result is consistent with the legislative mandate that:

The Commission shall approve the procurement plan if the Commission

determines that it will ensure adequate, reliable, affordable, efficient, and

environmentally sustainable electric service at the lowest total cost over
time, taking into account any benefits of price stability.!

Given that the Block Energy Products are standard wholesale energy products, the review
of these bids should be relatively straightforward, and should not require negotiation or

additional review time.

1220 ILCS 5/16-111.5(d)(3) (emphasis added).



Establish Greater Clarity and Standards For Evaluation of Bids

The Act does not provide clear and well-defined standards that are to be used by
the Procurement Administrator and the Commission to evaluate the bids, which increases
the risks that are translated into bid prices. The Act also grants the Procurement
Administrator the discretion to re-negotiate the prices of bids that meet the benchmarks
approved by the Commission.? CCG is not aware of any other jurisdiction that relies
upon competitive wholesale procurement that allows re-negotiation of prices after
submission of bids. The competitive wholesale procurement processes utilized in D.C.,
Delaware Connecticut, Maine, Maryland, and Pennsylvania do not contain such a
provision. That is not surprising, given the fact that such a provision unnecessarily
increases the risks that a potential supplier must bear before bids are approved, which
suppliers must factor into their bid prices. In addition to the ambiguity of pricing
remaining “open” for a day after the bids are submitted, the Act does not set forth clear
standards for the Procurement Administrator’s recommendation for the acceptance and
rejection of bids. Instead, it indicates only that recommendations should be based on “the

price benchmark criteria and other factors observed in the process™

. Similarly, the Act
does not set forth any criteria for the Commission’s acceptance or rejection of the
Procurement Administrator’s recommendations.’

A potential solution to the above concerns can be addressed with three
straightforward changes to future procurement events. First, winning and losing bidders

should be notified by the Procurement Administrator, subject to ICC approval, as soon as

possible on the same calendar day that bids are submitted. As stated above, the review of

2220 ILCS 5/16-111.5(c)(1)(vii).
%220 ILCS 5/16-111.5(F).
“1d..



bids for standard Block Energy Products should be relatively straightforward, and should
not require additional time. At a minimum, bidders should receive notification of the
Procurement Administrator’s recommendation to the ICC at substantially the same time
that the recommendation is delivered to the ICC. This process was followed throughout
the ComEd procurement processes, but was not followed in the Ameren procurement
processes, despite requests from several potential bidders. This is of particular
importance for the energy procurement, in which there is the greatest price volatility.
Second, there should be a shorter time period between the submission of bids and
ultimate approval by the Commission, as well as final execution of contracts with ComEd
and the Ameren lllinois Utilities. As described above, given the fact that bids submitted
will involve standardized products, bids should be approved as soon as possible, and
contracts should be executed within one (1) business day following Commission
approval. Indeed, the procurement administrators, the ICC, and the utilities were able to
act more quickly than permitted under the Act in the most recent procurement events.
Third, the permissible grounds for recommending rejection of a bid, and the
Commission authority to reject bids, must be clear, well-defined and focused on whether
the approved procurement process had been followed and potentially other defined
objective criteria, rather than extraneous or subjective criteria. Further criteria are
extraneous when a procurement process is properly designed to be competitive and when
bids from qualified participants are recommended by Procurement Administrators for
Commission approval only on a lowest-price basis (rather than other discretionary
characteristics), where the lowest-prices also must meet Commission-pre-approved

benchmarks. Causes for rejection by the Commission should be limited to narrow and



objective criteria made publicly available well in advance of bid submissions, in order to
minimize the regulatory risk to the greatest extent possible. Specifically, the Commission
should reject the results of a procurement event only if the administrators and utilities
have not correctly implemented the Commission’s pre-approved procurement plans
(including use of the pre-approved benchmarks). To summarize, a Procurement
Administrator should recommend bids for approval by the ICC based on the following
criteria alone: (1) affirmation that the recommended bids were submitted in compliance
with the Commission-approved procurement process and rules, (2) finding that the
recommended bids meet the Commission’s pre-approved market price benchmarks, and
(3) finding that the recommended bids have the lowest price(s) among the submitted
sealed bids. In this way, the Commission will be able to approve the Procurement
Administrator’s recommendation as submitted, upon a determination that the procurement

event was run in compliance with the procurement process and rules.

Reduce Administrative Burden Through Standardization

Future procurement events can benefit from standardization in several areas. In
the recent procurement events, there was a dramatic difference between the requirements,
documents, and processes that were utilized by ComEd and the Ameren Illinois Utilities
and their respective Procurement Administrators. For example, ComEd and the Ameren
Illinois Utilities utilized two completely different websites. Also, bidders were required
to complete the same documentation and/or training for each procurement event, even for
those being conducted for the benefit of the same utility. Therefore, bidders were
required to review documents that were often very different, although the procurement

events were being conducted for identical or very similar products. Consequently, entities



that planned to participate in each of the recent procurement events were required to
attend five different bidder training sessions on bid submission. All of those differences
and redundancies placed greater administrative burdens on potential bidders, without
aiding the efficiency of the procurement events, or their ultimate results.

The below list identifies the requirements, documents and processes that should be
identical for future procurement events, to the greatest extent possible.

e Confirms & Contracts — Contracts for same products should be identical, such as
those for RECs. Contracts for different products should include the same provisions
to the extent possible;

e Prequalification Requirements;

e Pre-Bid Letter of Credit (“LoC”) — Ideally, prospective bidders should be required to
fill out only one pre-bid LoC, which would be used for each procurement event in
which they were bidding;

e Post-Bid LoC — As with the pre-bid LoC, one post-bid LoC should be used for a
single bidder for all procurement events;

e Bid Form;
e Bid Submission process; and

e Bidder Training — Standardizing of the above should ideally lead to the situation in
which a prospective bidder need only attend one bidder training session.

Use Full Requirements Products To Minimize Customer Risks

The IPA should conduct future procurement events that rely upon the use of full
requirements products. The IPA is given discretion to procure products individually, or in
combination.”>  The IPA should take into consideration the fact that customers bear
greater risk with separate block products, because the shape and quantity of the load is not
known, and should adjust future procurement plans accordingly by procuring full

requirements contracts.

5220 ILCS 5/16-111.5(b)(3)(iii).



Procuring full requirements contracts achieves several benefits. First, a full
requirements procurement structure relieves the IPA from active portfolio management
responsibility, and instead places the planning responsibility into the hands of the winning
full requirements suppliers, who have extensive experience in managing portfolios. In
doing so, full requirements procurement demands far less regulatory involvement in
evaluating the specifics of a procurement plan to assess whether the IPA is buying the
“right” products, in the “right” amounts, and at the “right” times, than would an approach
for Block Energy Products. Second, this approach yields the lowest fixed price at which
these customers can be served, so it provides a fully competitive price while at the same
time minimizing short term price volatility and insulating customers from other risks that
would be borne by the full requirements suppliers. Third, it will continue to offer an
efficient way to bring the benefits of wholesale competition to residential and small
commercial customers that do not select alternative retail electric suppliers. A new
independent study was issued in January 2008 (“2008 Market Study”) by the Analysis
Group, a well-respected energy and economic consulting firm; it promotes the use of
competitive procurements for full requirements contracts. The 2008 Market Study points
out that:

One of the advantages of competition in the procurement of such
[full requirements service] is that it taps into the abilities and skills
of different players to develop different and innovative strategies
to meet and adapt to power supply conditions as they change in the
future. This provides a diversity advantage to consumers. It passes

risk from consumers and the utility that is serving as their supply
conduit over to the third party supplies.®

®  See Pennsylvania’s Electric Power Future: Trends and Guiding Principles, Susan F. Tierney, Ph.D.,

Analysis Group (January 2008) (“2008 Market Study”) at p.11.



A copy of the 2008 Market Study is attached to these comments. While the 2008 Market
Study was prepared to provide recommendations to Pennsylvania — because that state
over the next several years will be making decisions about individual utilities’ default
service procurements — it provides useful analysis to consider in jurisdictions like Illinois
that rely upon competitive wholesale procurement, especially where the IPA will be
starting with a clean slate to determine how best to meet the future default procurement
needs of Illinois’ electric utilities. Of particular importance in the 2008 Market Study is
its finding that:

In states with retail choice where the local distribution company
focuses of “delivering” power and no longer carries out generation
functions, the utility no longer has comparative advantages in
power markets. Here, the utility provides a basic product — “full-
requirements generation service” — and [serves] as the conduit for
these customers in the competitive market place. In this conduit
role, the utility calls upon third-party suppliers to provide all of the
necessary components of providing supply to customers: energy,
capacity, ancillary and other services (such as meeting Alternative
Energy Service requirements) at all times and at all levels of
customer demand over the course of a day or a season. The utility
can make good use of competitive markets to find lowest-cost
supplies of “full requirements” power to meet the needs of
basic generation service customers; it can do so by defining the
product it purchases from competitors, rather than choosing
the individual components of a particular portfolio of
generation resources used to provide the product. It is the
experienced participants in wholesale markets who take on the
tasks of developing a portfolio of resources, making physical
arrangements to lock-in certain supply, arranging for transmission
of the supplies, making financial arrangements to hedge their
financial and price risk, and offering to sell at a fixed price offer in
competition with other suppliers.’

Similarly, the IPA can best access competitive wholesale markets by procuring full-
requirements products, rather than by trying to purchase individual components of service

(i.e., energy, capacity, RECs, etc.) on its own.

! 2008 Market Study at p.11 (emphasis added).
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Conclusion

Constellation recommends that future procurement plans and procurement events

conducted by the Illinois Power Agency and evaluated by the Commission reflect these

improvements to the procurement process.

Dated: May 15, 2008

Respectfully Submitted,

CONSTELLATION ENERGY COMMODITIES GROUP, INC.

Cynthia A. Fonner

Senior Counsel

Constellation Energy Resources, LLC
550 West Washington, Blvd., Suite 300
Chicago, IL 60661

312.704.8518 (p)
cynthia.a.fonner@constellation.com
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